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DEPORTATION TIMELINE

(WITH NEW YORK FOCUS)

Total Deportations: 213,071 (30,630 for criminal or narcotics vioIations)1

1986

Amnesty
Under Ronald Reagan, Congress passed the Immigration Reform and Control Act (IRCA), giving
legal permanent residency to 3 million undocumented immigrants who has continuously resided in the
U.S. since Jan 1,1982. IRCA was a trade off, also creating new employer sanctions (penalties) for
employers who hired immigrants without employment authorization.

1996

Anti-terrorism and Effective Death Penalty Act (AEDPA) and lllegal Immigration Reform and
Immigrant Responsibility Act (IIRAIRA)

The 1996 laws replaced a largely discretionary system with mandatory detention and mandatory
deportation.2 The grounds of deportation are expanded to include most offenses, and most of the new
deportation grounds are applied retroactively (to crimes occurring before the laws’ passage).
Furthermore that deportation is mandatory: you have no right to prove to a judge that you are
rehabilitated, have community ties, or deserve to stay in the U.S. The Attorney General can place
asylum seekers and certain criminal aliens into expedited removal — expulsion without court hearing.
The ability of federal courts to review deportation cases is severely restricted.

Under new mandatory detention provisions, an immigration judge may not release the immigrant
on bond even if s/he poses no risk of flight or threat to society. Mandatory detention applies to
noncitizens with any of a broad array of convictions, asylum seekers at ports of entry, and legal
residents with past convictions who are attempting re-entry to the US after a brief trip abroad.

Deportation becomes a point of no return, with lifetime bars to re-entry for those deported for any
drug-related offense and “aggravated felonies.” Others face bars of 20, 10, or 5 years. The penalties
for illegal re-entry are increased too. Since 1996, funding for deportation has steadily grown.

June 25,
2001

INS v. St. Cyr
Supreme Court ruled 5-4 that long-term greencard holders who pleaded guilty to crimes before
1996 should remain eligible to apply for 212(c) relief (a pardon granted by the immigration judge).3
After the passage of the 1996 laws, the Justice Department retroactively stripped this relief from
thousands of greencard holders with old crimes and deported them. The Justice Department maintains
that the ruling cannot be used to bring these people back; nor can it be applied to those who went to
trial.

June 28,
2001

Zadvydas v. Davis & Ma v. Reno
Supreme Court ruled that Justice Department cannot indefinitely detain deportable immigrants

who have final orders of deportation but cannot be deported. Instead, after a reasonable period of time
(6 months), they must be granted supervised released. The rulings turned on two men: Zadvydas, a
stateless man born in a German displaced persons camp; and Ma, whose home country Cambodia
had no repatriation agreement with the U.S. at the time of the decision. Since the ruling, the U.S. has
created such an agreement and deported Ma along with dozens of other Cambodians settled here in
the wake of the Vietnam War.

March 27,
2002

Hoffman Plastic Compounds, Inc. v. NLRB
Supreme Court ruled that Jose Castro, a laborer fired for challenging abusive labor conditions, has
no right to be paid for services he already delivered because he is undocumented. The largely
unnoticed decision, in which immigration status totally eclipses a human being’s dignity as a laborer,
stirred controversy worldwide, with the Mexican government even appealing to the Inter-American
Court of Human Rights.
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Sept 2001 —
August 2002

Post 911 “Special Interest” round-ups

Shortly after 9/11, the FBI and INS arrest at least 1,200 South Asians, Arabs, and North Africans. 4
Their arrests were marked by heavy-handed and well coordinated tactics of entering people’s homes
at early hours of the morning and carting them away in front of their families to several detention
centers in NJ and Brooklyn.

These men were initially held indefinitely, in secret, without charge, and with their immigration
hearings closed to the public. Most were ultimately charged with visa overstays and minor immigration
violations; and others with marriage fraud, illegal reentry, and other relatively low-level criminal
offenses. The majority of this group has been deported.

December
2001

Operation Tarmac
INS raids airports around the country with other law enforcement agencies, arresting more than
1,000 undocumented immigrants and immigrants with past convictions. Some of those arrested are
charged criminally with document fraud.

January 2002

Alien Absconder Apprehension Initiative

Immediately after September 11th, the Justice Department initiated a hunt for noncitizens with old
deportation orders - “absconders.” There are over 400,000 within our borders. The names of
absconders are placed into the National Crime Information Center database, created in 1930 for police
to see if an arrestee has outstanding warrants in any other state. Now when an immigrant gets pulled
over by a traffic cop, he could be deported in literally hours if his name appears. No matter if he has
citizen family, decades of residency, or property. Absconders often do not know they fall into the
category, or how it is different from being plain undocumented. The Absconder Apprehension Initiative
may be the first time in US history that a half million people are fugitives without knowing it.

October 2002

Special Registration (NSEERS)

Engineered by the Bush administration in November 2002, this executive branch program has two
parts: “Call in” and “Port of Entry” registration. ® The “Call in” required non-permanent resident men and
boys age 16 and over from 25 primarily Muslim countries and North Korea to register with the
immigration service. Nationwide 80,000 complied and 14,000 were placed in deportation (3,000 from
New York). Those who did not register face potential criminal prosecution. They may also be denied
the ability to adjust to lawful status and be deported on the grounds of “special registration non-
compliance.” Port of Entry registration required this same group of men to undergo fingerprinting and
interview whenever leaving or entering the U.S. The government publicized Registration only on their
immigration website and in the Federal Register. Community institutions took on the burden of
educating men and boys who had to register that the program existed. Entire neighborhoods chose to
leave the country, afraid of persecution at the hands of the Department of Justice (DOJ).

March 1, Department of Homeland Security Act

2003 The Immigration and Naturalization Service (INS) is dismantled, and its responsibilities subsumed
into the Department of Homeland Security (DHS). The DHS constitutes the largest reorganization of
the federal government in 50 years.6 Immigration functions are split into 3 separate bureaus of
enforcement, border patrol, and services.

April 29, 2003 | Demore v. Kim

This Supreme Court case reviewed the constitutionality of mandatory detention — the indefinite
incarceration of a noncitizen while in deportation proceedings, regardless of whether s/he is a risk of
flight or threat to society, solely because the noncitizen belongs to a blanket category (in this case,
“aggravated felons”). The Petitioner was Hyung Joon Kim, a South Korean who immigrated to the U.S.
at age 6, became a greencard holder, and got convictions for burglary and petty theft as a young man.
He was placed in deportation proceedings after completing his sentence, and held without a bond
hearing as an “aggravated felon” (mandatory detention under INA 8236(c)). He successfully
challenged the constitutionality of the detention, and a federal court ordered the INS to release him.

The Justice Department appealed this decision up to the Supreme Court, and the Court decided
5/4 to reverse the federal court’s ruling and uphold the constitutionality of mandatory detention based
on class. This was the first time since Japanese internment that the Supreme Court upheld the
government’s right to blanket incarceration.
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October 2003

Operation Predator

A major initiative designed to apprehend and deport non-citizens with past child sex-related
offenses (who had served their time). “Predator” used the same tactics as the Absconder Initiative
and the “Special Interest” sweeps, including visits to the workplace and home. Gathered information
from Megan’s Law databases of sex-offenders

DHS claims that the program is “designed toProtect young people from...predatory
criminals...and those who exploit young people.”” The operation targets include people with sex
offenses that include low-level statutory rape convictions (consensual relationships with minors) from
their teenage years for which they served no time.

September
17, 2003

Executive Order 41
NYC Mayor Bloomberg signed this executive order. It prohibits New York City agencies from
inquiring into the immigration status of individuals and from sharing such information with federal
agencies, unless the immigrant is suspected of illegal activity. This loophole is expansive, leaving city
agencies (namely the New York Police Department and the Department of Corrections) at liberty to
collaborate with federal immigration authorities in many instances.

March 2004

Operation Endgame
The most recent strategic plan from Homeland Security’s Bureau of Immigration and Customs
Enforcement. Endgame sets out a ten-year goal to “remove all removable aliens” from the United
States.

May 2004

NYS Parole Raids

500 officers from New York’s Division of Parole and the federal immigration office tag-teamed to
identify and detain non-citizen parolees for deportation. 8 According to Scott Steinhardt, NYS Parole
spokesman, the purpose was “solely to ensure the safe and timely transition of offenders to federal
custody.” The first round up (May 2004) targeted 138 immigrants - most of whom are Black and Latino
and many of whom had green cards. Some parole officers called parolees and former parolees, asking
them to report for visits that were not routine. Raids in September 2004 and January 2005 followed.
The New York City Department of Probation also began cooperating with federal immigration
authorities in identifying non-citizens in their system for deportation.

November 9,
2004

Leocal v. Ashcroft
Unanimous Supreme Court decision holding that state drunk driving offenses that require mere
accidental or negligent conduct are not “crimes of violence” for immigration purposes and therefore
cannot be “aggravated felonies.” Leocal provides helpful guidance for noncitizens convicted of other
offenses that require less than reckless conduct but that, before Leocal, arguably fell under the “crime
of violence” definition.

December
12, 2004

Intelligence Bill

The bill that was meant to legislate the recommendations of the 911 Commission, but became an
embarrassing battle when Republicans tried to tag on irrelevant immigration provisions into the
national security bill. 911 families spoke out against the party move, and ultimately Republicans were
forced to drop certain anti-immigrant provisions, like nationwide immigration requirements on drivers
licenses, and the suspension of habeas corpus for immigrants in deportation. But the bill did deliver
two devastating blows: it doubles the border patrol, and adds 40,000 new detention beds to the
deportation system. In the current Congress, the leftover provisions are being championed by
politicians including Congreeman James Sensenbrenner.

January 12,
2005

Clark v. Martinez & Benitez v. Rozos
Supreme Court ruling that the government cannot indefinitely detain “Mariel” Cubans and other
noncitizen “parolees” who have final orders of deportation but cannot be deported because the country
of origin will not accept their return. This ruling extended the rationale in Zadvydas v. Davis (2001,
see above) to noncitizens who, like Mariel Cubans, were never lawfully “admitted” into the United
States.

January 12,
2005

Jamav. INS
Supreme Court rules 5-4 that the government may deport someone to another country even
without that country’s consent to accept him. In this case, the court held that the immigration laws did
not prevent the government from deporting Mr. Jama, a Somali national, to Somalia despite the civil
war in the country and the resulting lack of a central government there to accept his return.
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May 11, 2005 | Real ID Act

Congress eliminates immigrants’ ability to challenge their deportation orders in federal district
courts through habeas corpus petitions. Challenges must now meet a strict 30-day deadline and be
brought to the federal circuit court of appeals in the circuit in which the immigration proceedings took
place.

1996-2003 Total Deportations: 1,238,121 deportations (517,861 for criminal violations)9

IMMIGRATION ENFORCEMENT: GOVERNMENT STRATEGIES, FUTURE TRENDS

Collaboration between local government and
Bureau of Immigration and Customs Immigration judge’s discretion to grant relief
Enforcement (ICE)

Favorable grants of relief, where discretion is
Enforcement presence in immigrant available
communities in public and private spaces

Legal protections available to detainees (e.g.
$ for Enforcement rights to appeal)
Mandatory deportation grounds

Mandatory detention grounds

Detention bed space

(90/T€/€ "A9Y) TOT NOILY1HOd3A

Use of criminal justice system (especially
through stop & frisk style racial profiling, and
targeting of the underground economy which
most poor/working communities rely upon for
livelihood)

! Immigration and Naturalization Service (INS). Table 69: Aliens deported by administrative reason for removal: fiscal years 1981-90.
Fiscal Year 1988 Statistical Yearbook. http://uscis.gov/graphics/shared/aboutus/statistics/enf98.htm

2see Nancy Morawetz. Understanding the Impact of the 1996 Deportation Laws and the Limited Scope of Proposed Reforms. (113
Harv. L. Rev. 1936 (2000). See also Aleinikoff, Martin and Motomura. Immigration and Citizenship: Process and Policy (1998). See also
Section 440(a) of the INA as revised under AEDPA, and again under IIRAIRA.

% See J. Traci Hong. St. Cyr and Accrual of Lawful Unrelinquished Domicile. American Immigration Law Foundation Practice Advisory.
October 25, 2001.

* See Office of Inspector General Report (http://www.usdoj.gov/oig/igspecrl.htm)

® Asian American Legal Defense and Education Fund. Special Registration: Discrimination and Xenophobia as Government Policy.
November 2003.

®see http://www.americanpoliticaldevelopment.org/townsquare/print_res/homeland_security/full_report.pdf.

" BICE Website- http://www.ice.gov/graphics/enforce/ops/predator_content.htm

® Daniela Gerson. “Parole System Used to Deport Immigrants.” The Sun. June 15, 2004.

o Department of Homeland Security. Table 43. Aliens Removed By Criminal Status and Region and Country of Nationality (1993-2003).
Fiscal Year 2003 Yearbook of Immigration Statistics. http://uscis.gov/graphics/shared/aboutus/statistics/ENF03yrbk/ENF2003list.htm
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1988 1990 2001 2005 2006
Laws Omnibus | - - Anti-terrorism USA Real ID Comprehensive
passed Anti-Drug | Immigration EElleN=i{=IanY:] Patriot Act Immigration
Abuse Act of 1990 Death Penalty Act Reform Act of
Act - Refugee Act (AEDPA) 200677
Act - lllegal
Immigration
Reform and
Immigrant
Responsibility
Act (IIRAIRA)
Deported 25,829 30,039 176,984 202,842 ?27?
Voluntary 911,790 | 1,022,533 1,253,782 | 1,035,000+ 2?2
Departure
Total Exiled | 937,519 [ 1,052,572 1,430,766 | 1,237,842 ?22?

What did the 1996 laws do?

You can get deported for almost any crime. > Expanded grounds of deportation
o Expanded definition of “aggravated felon”
= 1988 definition includes murder, rape, any drug trafficking crime, or any illicit trafficking in
firearms or destructive devices
= 1996 definition includes fifty more classes of crime, some of which are neither “aggravated”
nor a “felony” by criminal law standards (e.g. shoplifting); also almost any crime for which you
served at least 1 year in prison
= Being an “aggravated felon” after 1996 means you have no rights to prove to a judge that you
are rehabilitated and have community ties
o0 Made new deportation laws for people deemed “terrorists”

You cannot ask any judge for a pardon. > Mandatory deportation
0 ‘“aggravated felon” who served less than 5 years in prison could apply for relief under 1990
immigration laws. But in 1996 Congress took relief application away from all people whom the INS
labels “aggravated felons”

You cannot ask any judge for release on bond. > Mandatory detention
0 aggravated felons
0 immigrants with convictions for firearms, drugs, and other “particularly serious crimes”
0 asylum seekers — people who comes to the US to escape persecution
o0 ‘“inadmissible” immigrants with past convictions who are re-entering the US after trip abroad

Deportation becomes a point of no return. > Lifetime bars to re-entry
0 Restrict re-entry to the US (aggravated felons can never come back; others have 10, 5 or 3 year
bars)
0 Increase penalties for illegal re-entry.

Immigrants do not have the right to a day in court. > No discretion
0 Attorney General can place asylum seekers and certain criminal aliens into expedited removal
proceedings.
0 Immigration courts cannot hear a person’s case if that person is subject to mandatory detention and
deportation.
o Federal courts cannot review most decisions of the immigration authorities.

People suffer punishments that did not exist at the time of their crime. - Retroactivity and Double
Jeopardy

Tax money is poured into tearing families apart. > Expensive
0 Local governments help federal government to enforce immigration laws.
o Federal government pours billions into detention and deportation systems.
0 2003 immigration budget: enforcement $781,883,000 services $143,541,000
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Definitions

ABSCONDER

A person with a prior deportation order that knowingly or unknowingly did not leave the country. Most absconders
do not realize that they are absconders and merely believe that they are undocumented. They are one of the
most vulnerable categories of deportable immigrants. Many local law enforcement agencies categorize them as
fugitive felons for arresting purposes. Once detained, absconders can be deported immediately and do not get a
hearing in front of an immigration judge. Attorney General Ashcroft launched the “Absconder Apprehension
Initiative” in January 2002 to locate and expel all absconders, and began with those from “Al Qaeda” countries.
The government has categorized more than 400,000 noncitizens from across the world as alien absconders.

AGGRAVATED FELONY

A federal category of criminal aliens. Originally created in the 1988 Anti-Drug Abuse Act, “aggravated felony”
originally included murder, rape, any drug trafficking crime, or any illicit trafficking in firearms or destructive
devices. Congress expanded the category numerous times over the years, and the 1996 laws expanded it to
include more than fifty classes of crime, some of which are neither “aggravated” nor a “felony” by criminal law
standards (e.g. misdemeanor shoplifting with a one year sentence). Congress often tries to expand this category,
because it strips an immigrant of most choices in the deportation process. A person convicted of an “aggravated
felony” after 1996 laws were passed may be subject to mandatory detention (no bond), mandatory deportation
(no pardon), and restricted judicial review of their deportation order in Federal Court.

“CONVICTION” (FOR IMMIGRATION PURPOSES)
Immigration courts define “conviction” broadly to include: (1) a formal judgment of guilt entered by a court, or (2)
(a) a judge or jury has found the defendant guilty, the defendant has entered a plea of guilty or nolo contendere
or has admitted sufficient facts to warrant a finding of guilt and (b) the judge has ordered some form of
punishment, penalty, or restraint on the alien’s liberty to be imposed.

CRIME INVOLVING MORAL TURPITUDE
Conviction of one or more crimes involving moral turpitude may trigger deportation. This immigration law term -
of-art could include crimes in many different offense categories, e.g., crimes in which either intent to steal or
defraud is an element (such as theft and forgery offenses); crimes in which bodily harm is caused by an
intentional act or serious bodily harm is caused by a reckless act (such as murder, rape, and certain, and certain
manslaughter and assault offenses); and most sex offenses.

CRIMINAL ALIEN

Potentially any noncitizen at risk of deportation for a past conviction (even green cards holders). Non-citizens
may be deported for most crimes, even if they never served a day in jail. A “criminal alien” may be
undocumented, applying for a green card, or a green card holder with U.S. citizen family. A wide range of
offenses can make someone a “criminal alien” — including a single marijuana conviction, a shoplifting violation, or
even admission to a crime without ever being convicted. Criminal aliens are typically deported after they have
served their sentence. Deportation is not part of the criminal sentence, and criminal courts and pros ecutors
nationwide fight against obligations to warn a non-citizen that a guilty plea may result in deportation.

DEPORTATION/REMOVAL
Expulsion of a noncitizen from the United States. Persons who can be deported include noncitizens (including
greencard holders) with past criminal convictions; visa overstays; refugee/asylum seekers; and those who
entered without inspection (jumped the border).

DETENTION
Basically — jail. People are detained at every step of the immigration “process”: (1) awaiting adjudication of
asylum or adjustment applications; (2) picked up and jailed without charges; (3) pending immigration
proceedings; (4) after being ordered deported, while BICE is actively trying to remove; and (5) sometimes
indefinitely, where BICE knows it may not be able to deport someone with an order of deportation

Mandatory detention (incarceration without the chance to apply for bond) applies to most people with past
criminal convictions, asylum seekers, and all noncitizens considered “inadmissible” (people physically in the
U.S., but never admitted legally at a port of entry). Detainees are housed in over 250 county jails, private prisons
and federal facilities nationwide, often held with the general criminal population. They may be transferred from
one part of the country to another, without regard for access to family and counsel.
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EXPEDITED REMOVAL
Piece of 1996 laws meant to deport many noncitizens without a hearing before an immigration judge. Expedited
Removal can be effected against people the government finds “inadmissible” at any border entry point. It can
also be effected against certain noncitizens with “aggravated felony” convictions. Under expedited removal,
individuals can be removed on an order issued by an immigration officer, without the opportunity to go before an
immigration judge. The U.S. Immigration and Naturalization Service (INS) began implementing the expedited
removal provisions of IIRIRA on April 1, 1997

INSTITUTIONAL REMOVAL PROGRAM (IRP)

In 1988 the government established the Institutional Hearing Program, which it renamed the Institutional
Removal Program (IRP) in 1996. Under the IRP immigration agents complete a criminal alien’s deportation
process while s/he is in federal or state prison. The program is an efficiency measure. Deportable aliens are
shuttled into a few prisons in person or by television, in which immigration authorities have set up an immigration
courtroom. The DHS and EOIR work to conclude the deportation case before the completion of the alien’s
criminal sentence, so that the alien may be deported immediately upon completion of the criminal sentence. IRP
in theory lessens the amount of time a noncitizen spends in immigration detention. In practice immigrants under
IRP generally have little to no knowledge of the process and their rights, and no legal representation.

LAWFUL PERMANENT RESIDENT (GREENCARD HOLDER)
A noncitizen who has been lawfully admitted to the United States to live and work permanently, but still subject to
deportation upon violation of the immigration laws. A “greencard” is the identification card for lawful permanent
residents, but one does not lose the status just because the physical card expires or is misplaced.

NATIONAL CRIME INFORMATION CENTER (NCIC) DATABASE
The nationwide FBIl-operated computerized database was originally created to enable federal, state, and local
law enforcement to identify suspected criminals with outstanding warrants. In 2002, Attorney General Ashcroft
authorized using this criminal tool for immigration purposes, by entering the names of absconders and individuals
who did not comply with special registration into the NCIC system.

NONCITIZEN

An individual who was born outside of the U.S. unless one of the following is true: (1) the individual was born
outside of the U.S. but has a U.S. citizen parent(s) at birth and automatically acquired U.S. citizenship; (2) the
individual was born outside of the U.S. to noncitizen parent(s) but automatically derived citizenship when the
noncitizen parent(s) became U.S. citizen(s) while individual was still a minor; or (3) the individual was born
outside of the U.S. but lawfully immigrated to the U.S. and later was naturalized (gone through the process of
applying to citizenship, passing a civics test, and being sworn in). Noncitizens include greencard holders,
refugees, asylees, temporary visitors, and the undocumented.

PROSECUTORIAL DISCRETION
The authority invested in the Departments of Justice and Homeland Security to suspend or even terminate a

deportation proceeding; postpone a deportation; release someone from detention; or deprioritize the
enforcement of immigration laws against an individual because it does not serve enforcement interests.

SPECIAL INTEREST DETAINEES
Refers to a group of mostly Arab, South Asian, North African and Muslim detainees, who were held initially under
suspicion of terrorism, and then on mostly minor immigration charges after September 11" None of the special
interest detainees was ever charged with activities related to September 11", Special Interest detainees
comprise only a fraction of the detained population, but their mistreatment was glaring. What categorized special
interest detainees were the use of FBI clearances prior to immigration court, secret immigration hearings, refusal
of the government to release their names, and automatic stays of judge’s orders of release or bond.

UNDOCUMENTED
Noncitizens who may have many documents, but have no government authorization to be in this country.
Undocumented people (aka “illegals”) include people who crossed the border illegally, as well as people who
came on valid visas but then remained past their authorized period of stay. An “undocumented” person might
have received work authorization, but that does not necessarily mean he is now out of this category.
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How ARE IMMIGRATION LAWS ENFORCED

LOCALLY?
(New York focused factsheet)

In Courts

In New York City, up to 85% of the
criminal docket is settled by a plea.
Noncitizens taking pleas typically do
not know that their conviction may
result in deportation. Deportation is
a surprise punishment, unveiled on
the day an immigrant finishes her
sentence and thinks she is returning
home.

- Defense attorneys, prosecutors and judges are
not liable if they fail to warn a noncitizen about
deportation because immigration laws are a “civil”
matter.

- The government’s immigration attorneys have
created trainings and manuals to teach
prosecutors around the country how to get
convictions that will lead to deportation.

- Criminal courts assist in deportation by sharing
files — including unsubstantiated pre-sentencing
reports — with immigration authorities.

At Home & On the Streets
- Abusive partners use the threat of deportation

against their domestic violence victims.

- BICE offers immigration tip lines to the public to

report illegal and criminal aliens.

- Homeland Security sponsors community forums
on “anti-terrorism” with the help of groups
including the Guardian Angels.

- After 1996, the Justice Department
required Memos of Understanding
between INS and police before the

latter could enforce immigration laws.

A new DOJ opinion issued in 4/02
asserted that police have the inherent
authority to enforce immigration laws.

The matter is being litigated.

- NYPD considers “Absconders” to be felons and
actively aids in their apprehension. Countless
Absconders have been detained by police at
routine traffic stops.

- Bloomberg’s Executive Order 41 allows
local/immigration cooperation for people
“suspected of illegal activity.” This loophole would
include most people now detained.

At Schools & Universities N
- The SEVIS program: Universities ,:,
are actively sharing student Q ==
information with Immigration. ™
Schools in NY have referred
immigrants to the Joint Terrorism
task force.

J_"?-h.
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In Jails & Prisons
There are at least 8,000 foreign born inmates in the
custody of NYC Department of Corrections.

- Immigration agents are stationed at Rikers, where

they racially profiling inmates who look or sound
foreign-born and interview people about their
birthplace to determine who may be a noncitizen.
“Holds” are plac ed on potentially deportable
inmates, to transfer them into immigration
detention when they finish their time.

- Prisons upstate house the

federal Institutional
Removal Program (IRP),
where noncitizens complete
their deportation proceedings
while they are still serving
time. Ironically, most people getting
deported, including people in IRP, do not
get free attorneys to help them fight their case
because it is a “civil” rather than “criminal”
proceeding. Law libraries in most jails and prisons
lack basic immigration law books.

S rE £y

- New York also has a Conditional Parole for

Deportation Only (CPDO) program where
noncitizen inmates serve % of their minimum
sentence for a nonviolent offense OR the
minimum for a violent offense if they agree to get
deported. The program is poorly managed and
inmates are poorly informed. Many inmates do not
understand that they are agreeing to deportation
when they request CPDO. And once they sign up
for CPDO, there is no guarantee that they will get
deported speedily.

- The Division of Parole and the Department of

Probation red flag immigrants on their casefiles.

- BICE uses Megan’s law databases to identify

noncitizen “sex offenders” for Operation Predator.

At Work
- Workplace raids by immigration

continue locally, sometimes prompted
by employers in response to workers’
organizing efforts.

- Social Security no-match letters.

At

Public Agencies

The Department of Motor Vehicles is referring
cases directly to BICE and BCIS; effectively
terminating some asylees’ status based duplicate
licenses, etc.

- It is unclear whether absconders are safe

accessing public services connected to crime
databases
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Pre-Trial Jail

- Immigration interview
- Immigration detainer

- 48-hour rule

- Cooperation agreements

IMMIGRATION IN THE
CRIMINAL JUSTICE SYSTEM

minal Court

Criminal charges

Cri

Serving Sentence
(Prison/Jail)

Collect: Papers from
BICE interview, written
cooperation agreement

Police Stop/Arrest

- Questions about
immigration status
- NCIC Database

- Can they report to DHS?

) - I'mmigration interview
-+ Bail ) _ - Immigration detainer
Q - Plead guilty or go to trial Q . 48-hour rule
- Sentence - Institutional Removal Program
- Post conviction relief | Collect: Indictment, Court . CPDO
minutes & plea allocution, Collect: Papers from BICE
certificate of Disposition, interview, abuse
contact info of defense complaints, program
lawyer, prosecutor. certificates, complaints
against you. If placed in
removal proceedings:
Notice to Appear,
decisions, court filings.
Dismissal Probation
Undocumented DHS coordinates
and ‘absconders’ with probation
still at risk! offices. Parole Finished Sentence

Collect: PO
contact info.

complaint.

Collect: Name &
badge of officer,

DHS coordinates

with parole offices.

DEPORTATION 101 (rev. 3/31/06)

EACH and EVERY SITE CAN
LEAD to IMMIGRATION

DETENTION & DEPORTATION!

Families for Freedom & NYSDA Immigrant Defense Project

and Released

- DHS trigger sites
- Megan’s Law &
Operation Predator
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DEPORTATION MAP
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Detention & Starting a Deportation - Immigration Judge -
| | L}
Bureau of Immigration & Customs Enforcement I . Bond Master Individual .
(BICE) decides to initiate deportation proceeding. I _> " Hearing Calendar Hearing &
Holds immigrant at County Jail, Federal Detention n If bond Decides Hears M
Center, or Private Prison. Facility may be anywhere I . eligible deportability applications .
in the country. BICE issues Notice to Appear = gets bond relief eligibility. forrelief. ™
(charges), and holds immigrant until s/he granted T amount. May order Orders .
l_bond, is ordered released, or deported. . release/ release/ "
o ]
3 . removal. removal. =
\ . .
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Map Key
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I Department of I
Homeland Security
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- Department of  ®
Justice
SN EEEEEEEEEEESR

Judiciary Branch
Courts
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Deportation

If immigrant has a final administrative order
of deportation, and no stay of deportation,
BICE may deport him/her. Home country
(consulate) usually issues travel documents

first.

Home Country

Practices vary. Some governments
regularly detain, torture, and/or
monitor detainees. Homelessness
and unemployment are common.

<+

;llllllllllllllllllllllllll.
Board of Immigration Appeals
(BIA)

Reviews appeals of |1J decisionsfiled
within 30 days. Issues final order of
deportation.

District Court

Since the recently-passed REAL ID Act,
this court may now only be able to hear
habeas corpus petitions challenging
detention, and not petitions challenging
removal orders. The REAL ID Act is

likely to be challenged.

Circuit Court of Appeals

Reviews appeals of removal orders,
by way of petitions for review.
Petitions for review must be filed within
30 days of BIA decision.

This court also reviews appeals of
federal district court decisions.

Supreme Court

Reviews Court of Appeals decisions that
it chooses to accept (very few).

Families for Freedom & NYSDA Immigrant Defense Project
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IMMIGRATION IN THE BRANCHES OF GOVERNMENT

(Partial Chart)

Department of Homeland Security (DHS)

Secretary Michael Chertoff

Customs &
Border
Protection

Border patrol &
customs at
ports of entry
(airport,
seaport, etc).
Refers
deportation
cases to BICE.

Bureau of
Citizenship &
Immigration
Services
(BCIS)

Processes
applications for
adjustment,
naturalization, etc.
Refers deportation
cases to BICE.

http://uscis.gov

Bureau of Immigration & Customs
Enforcement (BICE)

Issues Detainer (warrant) and Notice to
Appear (NTA), the charges. Decides to
detain/release immigrant.

Detention & Removal

Has deportation officers
assigned to manage each
case.
Boston 617.565.3304

LA 318.335.0713

Detention

Facilities include Bureau of Prisons,

Department of Justice (DOJ)
Attorney General Alberto Gonzales

Executive Office of Immigration Review (EOIR)
Chief Judge Creppy

Administrative court system for immigration.
Hotline: 800.898.7180
http://www.usdoj.gov/eoir

Immigration Judge

Immigrant Court system in

which judge appointed by

Attorney General reviews
deportation case.

Boston 617.565.3080

Private Prisons, and County Jails.

Board of
Immigration
Appeals (BIA)

Appeal court of the
immigration deportation
system.

Phone: 703.605.1007

Senate
Senator (2 per state)
http://www.senate.gov

Congress writes and passes laws. Each elected official has:

Switchboard: 202-224-3121 or 202-225-3121

Legislative Office (D.C.)

Immigration Legislative Aide works on public and private bills.

District Office (Local)

Immigration Caseworker investigates specific cases, refers matters to DC.

House of Representatives
Congressperson (1 per district)
http://www.house.gov

>

-
8
2
®)

-}
-

Federal Judges

District Court

Hears habeas corpus
challenging detention on
constitutional or legal
challenges grounds (including
citizenship claims).

D.Mass (Boston) 617.748.9152
D.RI(Providence)401.752.7200
D.Conn(Hartford)860.240.3200
D. NH (Concord) 603.225.1423

Circuit Court of Appeals

Reviews appeals filed within
30 days of BIA decision, where
person challenges that she or
he is a noncitizen, deportable
or excludable; and appeals of
District Court decisions. Many

people with convictions are

barred from review here.

1%t Circuit (MA) 617.748.9057
2" Circuit (NY) 212.857.8500

Supreme Court

Reviews Court of Appeals decisions
that it chooses to accept.

1081109
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Last updated 7/5/2006

this packet may no longer be correct.

Note: Congress is currently considering several
immigration bills. If passed, the information in

IMMIGRATION IMPACT OF CRIMINAL CONVICTIONS

ANY NON-CITIZEN

Anybody who is not a citizen can be deported as a result of a criminal conviction. This includes
Legal Permanent Residents (LPRs, or greencard holders)
Asylees and refugees
People who have been granted withholding of removal or temporary protected status
People who are in the process of adjusting status
People on student, business and other visas

UNDOCUMENTED
Undocumented people are deportable whether or not they have a conviction. Any arrest or
conviction will make them more likely to be discovered and targeted by DHS. This includes:
People who “entered without inspection” (i.e. cross the border)
“Absconders,” or people with old deportation orders. Remember that some people may
have old deportation orders, even if they don’t know it — for example, if asylum was
previously denied and the person was not informed of an immigration hearing.
People who have overstayed visas

CANU.S. CITIZENS BE DEPORTED?

U.S. citizens cannot be deported. However, the government can attempt to take away the
citizenship of a naturalized citizen if they can show that her naturalization application was
“fraudulent” or contained certain omissions or mistakes (for example, if a person failed to disclose
an arrest or conviction). A person whose citizenship is stripped may again be vulnerable to
deportation.

Where does Immigration Often Identify and Detain Someone?

AFTER LEAVING THE COUNTRY AND TRYING TO RE-ENTER
At an airport, seaport, or at the border, immigration agents may detain a non-citizen if they have an
old conviction (even a misdemeanor), false papers, no status or a deportation order.

WHEN APPLY FOR CITIZENSHIP/ ADJUSTMENT OF STATUS

Many people put themselves at risk of deportation when they attempt to adjust their status by
applying for citizenship or a greencard when they have old orders of deportation or past
convictions. Some undocumented immigrants apply for benefits they do not qualify for just to get a
work permit, putting them under the radar of immigration and at greater risk of deportation.

AFTER BEING STOPPED BY THE POLICE

In June, 2006, MA governor Mitt Romney announced his plans for an agreement with federal
authorities to allow MA State Police to arrest undocumented immigrants on the basis of their
status. Although many local police are hesitant to enforce immigration laws, they may refer
absconders, noncitizens “suspected of illegal activities” and anyone with an immigration warrant to
DHS. Officials may notify DHS even when they question a noncitizen.

UPON B EING RELEASED FROM JAIL/PRISON OR A CRIMINAL SENTENCE

You may be sent to immigration after you complete jail time, probation, or a rehabilitation program.
Undocumented immigrants and legal immigrants with a past conviction may be turned over to
immigration even if they are acquitted of a crime.
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Last updated 3/24/2006
Note: Congress is currently considering several
immigration bills. If passed, the information in
this packet may no longer be correct

How Might a Conviction Affect Immigration?

POTENTIAL EFFECTS OF CONVICTION
Removal (deportation, permanent exile)
Bar to U.S. citizenship — either for several years or permanently
Inability to renter the U.S. after leaving for trip abroad
Inability to adjust status or obtain a greencard
Ineligibility for asylum or withholding
Detention, which is sometimes mandatory

What Convictions Should | Avoid?

See attached Checklist for a list of offenses that affect convictions to avoid.

DEPORTABILITY VERSUS INADMISSIBILITY

The effect of a conviction depends on current immigration status. So, the same offense may have
different immigration consequences for undocumented and LPR/greencard holders. There are two
main categories of removal - deportability and inadmissibility. Some crimes fit in both categories,
while others make a person “inadmissible” but not “deportable” or vice-versa.

Deportability
Applies to non-citizens who have been “admitted” to the U.S.
LPRs who are in the US should focus primarily on avoiding deportability.

Inadmissibility
Applies to people who are seeking admission into the U.S.
People who plan to adjust status/apply for a greencard should focus on avoiding inadmissibility.
LPRs who are returning to the U.S. from a trip abroad will be subject to inadmissibility review.

IMPORTANT!
Assume that any conviction or disposition may create an immigration problem.
Speak to an expert on crime-related deportation!

For example, any of the following offenses could lead to deportation:

Almost any drug conviction — even violations and misdemeanors. This includes convictions
for simple possession and includes substances from marijuana to heroin.

Theft offenses — even very minor offenses, like jumping a subway turnstile or shoplifting.
The immigration consequences depend on the offense itself as well as the sentence and
your immigration status.

Convictions for domestic violence or violating an order of protection.

Statutory rape convictions and other sex offenses — DHS’s Operation Predator is
aggressively targeting people with convictions for sex offenses involving minors.

Gun convictions

THESE ARE ONLY EXAMPLES - SEE ATTACHED CHECKLIST & CONSULT WITH AN
EXPERT IN CRIME-RELATED DEPORTATION FOR A THOROUGH ANALYSIS!
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Should I Plead Guilty Or Go To Trial?

Last updated 6/27/2006

Note: Congress is currently considering several
immigration bills. If passed, the information in
this packet may no longer be correct

IMMIGRATION IN CRIMINAL COURT

After someone is charged with a crime, that person is confronted with the choice: do | plead guilty
to a [usually] lesser offense, or do | go to trial and risk a more serious conviction? There is a lot of
pressure on defendants to plead guilty — this pressure may come from the defense attorney, the

prosecutor, the judge and even their family. For an immigrant defendant, however, this choice can

have a more serious effect that judges and criminal defense attorneys may not know or care about.

PRACTICAL STEPS BEFORE PLEADING GUILTY

Q

Tell your defense lawyer that you are not a citizen, and that you want to know the immigration
consequences of the charges, a guilty plea, and possible trial conviction. Get the defense
lawyer’s response in writing. (See sample letters to defense attorney.)

Seek an opinion from an expert in crime-related immigration law. The Committee for Public
Counsel Services (the public defender in MA), has an attorney who provides immigration
conseguences consultations to public defenders. Tell your defense lawyer to consult with this
expert.

Structure your pleato minimize immigration consequences. Many times, informed and
creative pleading can help turn mandatory deportation into possibility of relief from deportation.
It can also help preserve an LPR’s chance to apply for naturalization. Sometimes this may
require finding a different, non-deportable offense to which to plead guilty and other times it
may require reducing the length of the proposed sentence.
-For example, in Massachusetts, a Continuance without a Finding (* CWOF") is likely to
be considered a conviction for immigration purposes unless there is no punishment on the
record of conviction
- For example, in Massachusetts, a Pretrial Diversion disposition is not considered a
conviction for immigration purposes.

Explore whether your state has dispositions for young people that are not “convictions” for
immigration purposes.
- For example, in Massachusetts juvenile court, a Juvenile Delinguency disposition will
not be considered a conviction for immigration purposes.
- However, a Massachusetts Youthful Offender disposition will probably be considered a
conviction for immigration purposes and does not have the same benefits.

Consider going to trial instead of pleading guilty. This is not the best option for every person,

but you may want to consider it if, for example, the evidence against you is weak and/or the
prosecutor will not agree to any pleas that will prevent immigration consequences that you do
not want to accept.
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Last updated 3/24/2006

this packet may no longer be correct

Note: Congress is currently considering several
immigration bills. If passed, the information in

Post-Conviction Relief

DIRECT APPEAL
Every state has its own deadlines for appealing a criminal conviction. In Massachusetts, you
have a right to appeal your conviction within 30 days of judgment or sentencing. Within one
year of sentencing, you can ask the court to allow you to file a late appeal.
If you are given permission to file the direct appeal, the court must appoint an attorney if you
cannot afford one.
If you pled guilty (as opposed to being convicted at trial), a successful direct appeal will place
you in the same position as before you pled guilty. This means that you could then face trial for
the charges.

Why do a Direct Appeal?
In most federal circuits, a conviction that is on direct appeal is no longer a conviction for
immigration purposes. So, if the conviction is the only basis for an immigration detainer/hold or
for a charge that you are deportable, then a pending direct appeal can remove that basis —
enabling you to be released from custody or have your removal proceedings terminated. If you
lose your appeal and have a final conviction once again, then the removal proceedings may be
reinitiated.

VACATING CONVICTION
If you are able to get a conviction vacated, then it might no longer be considered a conviction for
|mm|grat|on purposes.
Try to get the conviction vacated on the basis of some procedural or constitutional errors in the
underlying criminal proceeding.
A vacatur that states that it is based on rehabilitation or to avoid immigration consequences will
be considered a conviction for immigration purposes.
If you have already been ordered deported/removed based only on a conviction, then vacating
that conviction will not automatically stop your deportation! You will need to get your
immigration case reopened first.

(90/T€/€ "A91) TOT NOILY1HdOd3d

108l01d asuajaq welbiw] YASAN % WopaaiH 10} saljiue



